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The authorities are not uniform on the question of whether the termination of a civil proceeding without a hearing on 
the merits, as by dismissal, shows a want of probable cause. 


The dismissal! or the voluntary dismissal or discontinuance’ of a civil proceeding has been held not evidence of want of 
probable cause. On the other hand, voluntary discontinuance cannot be regarded as sufficient evidence of the existence of 
probable cause to defeat an action for malicious prosecution.’ Other authorities hold that the voluntary dismissal of a civil 
action is evidence, or prima facie evidence, of want of probable cause, although it does not exclude the existence of probable 
cause.‘ 


Interim rulings. 


A malicious prosecution claim can also be defeated by showing that an interim victory in the prior action such as the grantin g 
of a preliminary injunction in favor of the malicious prosecution defendant established probable cause.’ 


The denial of a defense summary judgment motion on the grounds that a triable issue exists, or of a nonsuit,’ while falling 
short of a determination of the merits, establishes probable cause for the action, thus negating a necessary element of a 
subsequent malicious prosecution claim. 


If findings in a first action are not preclusive in a second action, then they cannot render a plaintiff's claim lacking in 
probable cause for purposes of malicious prosecution.’ 


The principle that a plaintiffs favorable interim ruling on the merits will establish probable cause, thus precluding the 
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defendant from prevailing in a later malicious prosecution action, is subject to an exception in instances in which that ruling 
was procured by fraud or perjury perpetrated by the plaintiff.” The fact that a party is ultimately proven wrong in their 
interpretation of the law, does not lead to the conclusion the party had no probable cause to file suit. '° 
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